





CASES 
ARGUED AND DETERMINED 


IN THE 


SUPREME COURT 


OF THE 


STATE OF LOUISIANA. 


— EASTERN DISTRICT, DECEMBER TERM, 1823. 
lec. 1823. 


Ve : 
—D+o 


SYNDICS OF 
Branpt & av. ; 
vs. SYNDICS of J. BRANDT § CO. vs. B. SHAUMBURGH. 


SHAUMBURGH. 

suai Appeat from the court of the first district. 
from the dis- 
continuance of Martin, J. delivered the opinion of the 


a cause. 

The appellant court. The trial of this case was proceeded 
should shew he z a P 

opposed the ON. Both parties introduced evidence: And 


discontinuance 


& the grounds the court decided, that it should lie over for 


his Sl- ~ rs ~ ° 
fon. °PP°S* consideration. Four days after, on the motion 
of the plaintiffs’ attorney, it was ordered to be 
discontinued. : 


The defendant appealed. 

The appellant’s counsel urges, that the dis- 
trict court erred, in allowing the discontinu- 
ance. 
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The appellees insist, that no appeal lies from Fast’. District 


an order to discontinue a suit. That the dis- 
continuance was properly granted ; and that. 
if any judgment is to be given here, it must be 
for the plaintiffs. 

An appcal certainly lies from the grant of a 
discontinuance ; for the defendant is thereby 
prevented from obtaining a decision of the suit. 
The order is a judgment, which is final in the 
suit; for it puts an end to it, as a judgement 
of non-suit. 

The defendant does not appear to have re- 
sisted the motion of the plaintiffs’ attorney ; and 
if he did not, the court might well grant it. 
We must not presume that the district court 
would receive, and grant, such an application, 
in the absence of the opposite party: For this 
would be wrong, & in judiciis omnia recte acti 
presumuntur. If the contrary did happen, an 
application to set the discontinuance aside 
ought to have been made; for otherwise we are 
to believe, that the application was either not 
resisted at all, or if resisted, was sa upon pro- 
per gronnds. Besides, it was the duty of the 
appellant to have caused a statement of the 
grounds on which the district court procecded 
to appear, and they do not. 


Dec. 1823. 


NF aad 
SYNDICs oF 
Branpt & av. 
vs. 
SHAUMBURGH. 
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ph ae - 1 oam It is therefore ordered, adjudged, and de. 


~~ creed, that the judgment of the district cour 


Ben hall be affirmed, with costs. 


vs. 


SuaumBuRcH. — Tivermore for the plaintiffs, Hoffman for thé. 


defendant. 
—<34+Oo— 
STATE OF LOUISIANA vs. KNIGHT. 


Noappeal lies Apppaz fromthe court of the first district, 
on a quo war- 


vanto to a jus- , ae 
tice of the Porter, J. delivered the opinion of the 


Pertaia whe. court. ‘There is nothing in the record of this 

setae case, as it came from the court below, that 

_— shews it to be one of which we have jurisdic- 
tion ; and the affidavit filed by the defendant, 
does not supply the defect. 

Although the party, on whose suggestion 
these proceedings originated, applied for a writ 
of quo warranto, and the judge granted it, it is 
quite clear, that the case alleged in the petition 
was one in which prohibition was the proper 
remedy: And we observe, that the judgment 
rendered, is not that which follows a decision 
in favor of the relator in guo warranto; but is 
strictly one of prohibition. It does not oust 
the defendant from office ; but-merely enjoins 


him from trying a certain cause, then pending 
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before him. How any person was injured by 





ec. 1823. 


this judgment, except the plaintiff, is not easily a 


perceived. But how the magistrate supposed 
that he had an interest in the question dis- 
puted, to the amount of § 300, we are totally 
at a loss to imagine. 

In the affidavit filed by the appellant, for the 
purpose of giving jurisdiction to this court, he 
swears, that he verily believes he will sustain 
pecuniary damage by the judgment, to an 
amount, far exceeding $300. The most cha- 
ritable construction, and therefore the most 
proper one that can be put on this declaration, 
is, that the deponent supposes, that by limiting 
his jurisdiction, it will affect his business, and 
prevent his administering as much justice as 
he otherwise would. Whether this be a civil 
injury, may be well left open for inquiry. Per- 
haps it may be found, that although magis- 
trates have fees given them for duties which 
they discharge at the request of suitors, yet 
that they have not such an interest in trying 
cases, as will enable them to allege a restraint 
on their jurisdiction as a pecuniary injury, for 
which they may maintain an aciion. This 
point, however, it is not necessary to be de- 


Sratre 
vs. 
KNiGaT. 
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East’a District. of the case now before us, that we are satisfied 


it isone we cannot take cognisance of The 


matter litigated, and the amount actually deci- ; 


ded in the judgment, is far below the sum at 
which our jurisdiction commences. And it 
cannot be acquired on the considerations which 
seem to have governed the appellant, when he 
inferred from it an injury, “far above § 300.” 
For no matter how injurious the principle of 


law laid down, as the basis of the judgment — 


may be to the interest of one of the parties, as 
calculated to bear on other cases that may yet 
arise, that does not enable us to re examine it, 
Nor can we do so, by reason of remote or in- 
direct consequences, which may grow out of 
the decision. Such things are not the ‘ mat- 
ter in dispute,” in the language of the statute, 
but incidental to, or consequent on it. 


The appeal is thercfore dismissed, with 
costs. 


M‘Caleb for the plaintiff, Scgliers for the 
defendant. 
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LAFON’S EXECUTORS vs. LAFON. East’n District. 
, . Dec. 1823. . 
Appeat from the. court of probates of the “~~ 
Laron’s £x. 
parish and city of New Orleans. vs. 
LaFon. 


-@ 
Porter, J. delivered the opinion of the A court may, 


. wis at any stage of 
court. ‘The petitioners state, that they are the peti dein 


executors of the last will and testiment of the Shoes fume 
late KB. Lafon; and had in their possession va- diction of it. 
rious papers belonging to the succession, which 

the defendant had violently taken from them : 

That he had since become convinced of the 
impropriety and illegality of his conduct, and 

had offered to regtore the documents, but that 

they considered it to be their duty not to re- 

ceive them, except through the channel of the. 

court. They conclude by praying, that he 

should be ordered to deliver the papers thus 

taken, to the register of wills; and that the 

register of wills should be ordered to hand 

them over to the petitioners. 

To this demand the defendant pleaded, that 
he was not sued by his real name; and that 
the fact alleged was not true. 

The plaintiffs filed a supplemental petition, 
in which they designated the defendant by his 
proper name; and prayed that he be ordered 
to deliver the papers to them. 


> 
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East’n Diieiet. 
Dec. 1823 
~~ 
LaFon’s Ex. 
Uae 
LAFoN. 
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pleadings and testimony taken, the defendant — 





After the cause was set for trial, and theip — | 


pleaded, that the action was one of tort; and — | : 


that the court had no jur sdiction of it. Of this’ 


opinion was the judge of probates ; he dismiss- L | 


ed the cause—and the plaintiffs appealed. 


The first question raised by the partiesig | 
this court is, as to the time of making the ex. 7 
ception. The appellants insist it was pre | 
sented too late. That it should have preceded J] 


F : 


or accompanied the answer on the merits. 


oa 


The general rule is, that pleas in abatement | 


should be offered in liming ‘litss ; ; and that 


pleading to the merits, is a waver of them, : 


This principle applies with more propriety to 
objections to the jurisdiction of the court, than 
any other; for the party, by presenting his de- 
fence, tacitly admits the competence of the tri- 
bunal to judge of it. The rule, however, has 
(like almost every other) its exceptions; and 
one of them is, that where the incompetence of 
the judge is, in regard to the subject matter, 
rvatione materia, the want of jurisdiction may 
be shewn at any stage of the cause. Consent, 
in such cases, cannot give jurisuiction. The 


court cannot legally carry into effect its judge- 


mept; and it is, therefore, not too late, at any 
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E piven: of. the proceedings, to shew. that it is “oe 


about to do a vain-thitig. Repertoire de. Juris» 


: | prudence, vol. 3, 361. Detlinatoire. “The cri- 
|. itinal court of New Orleans entertaining juris- 


LS NO se eT 





j 


dictiow.of a cause to settle the boundaries of 

land, may be presented as an illustration of 

the correctness of the opinion just expressed. 
The probate court had clearly no jurisdic- 


| tion over a case of this kind ; and the judge 


acted ‘wisely in saying so, as soon as he was 


. instructed of the-error he was about to com- 


mit. . 
It is therefore ordered, adjudged, and de- 


creed, that the judgment of the court of pro- 
_ bates be affirmed, with costs. 


Young for the plaintifis, Grymes and Ca- 
nonge for the-defendant. - 


—Dto— 


LEBEAU vs. LAFON’S EXECUTORS. 


AppEAL from the court of the first district. 


Laron, 


Damages may 


begivenagainst 


Porter, J. delivered the opinion of the the estate of a 


who ‘was 


court. This case having come up withou® a sued, and con- 


bill of exceptions, special verdict, or statement 
of facts, or of evidence, the appellee has ap- 
plied for its dismissal. 

VoL. I. (N. 8.) 89 


tested the suit. 














706 


East’n District. 
‘Dec. 1823. 
ww 
Leveau 
vs. 
“‘LAFON’s Ex. 
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The. appellants contend there is error ap. q g 
pearing on the face of the record, which, autho. 5 


rises the court to reverse the judgment. 
That error is said to exist in rendering j 


ment for damages against the defendants,.ia : = 
their capacity of executors, for the non- | 
performance of a contract by. their testator, | 
It appears that this action. was commenced | 
against Lafon, befure his decease, and. that.is, ; 
sue was joined by his putting. in an answet 1 
Under such circumstances, we are of opiniog . | 
the court did not err, in giving judgment — 
against the representatives. See Just. inst, — 


hb. a. iil. 12, §1. Pa. 7. tl..9. L 23, w, 
tit. 15 law 3. 


It is therefore ordered, ‘adjudged, and de- 
creed, that the appeal be di8missed, with costs, 


Carleton for the plaintiff, Young for the de- 


fendants. 
—< +o 
CRAWFORD vs. LOUISIANA STATE BANK. | 
“Apreat from the court of the first district. ; 


Matuews, J. delivered the opinion of. the 
v 
court. This case was formerly befvre the court, 
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brought ap on.certain bills “of exteptioiis, re- Basta Di 


pris 


quiring a discussion as, to its legal principles, ae 
which were then settled; and, in our opinion, ©™4¥Fo" 


Srate Bayx. 


| correctly ; nothwithstanding, the judge of ‘the Louisiana 


district court seems still to hold a sonnnny doc- Slaced it in his 


trine. — for col- 
tion, notice 

In the last trial, special facts were submit: of acceptance 
ted to a jury by both parties to the suit, for oo i croscd 
that the draw- 


their finding. They found in tavor of the 2704 no funds 
plaintiff; established, beyond a doubt, his ip the bands of 
fight to recover the sum by him claimed, in 

pursuance of the principles of law recognised 

in our former opinion. Ante, 214. 


On the part of the defendants, three facts 


were submitted; two of which were: nega- 


tived by the jury; and the finding of the third, 
does not aid their defence. 

Want of funds in the hands of a dechiee. by 
a drawer of a bill of exchange, may, in some 
instances, excuse the holder for neglect im giv- 
ing notice of non-acceptance; because the 
principal reason, on which the usage of com- 
merce is founded, that requires notice to draw- 
ers of bills of their dishonor, is, that they may — 
take means to secure themselves against the 


- persons on whom they have drawn; for the 


legal presumption always is, that the latter is 
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agin Distt. in possession of the fundsof the former. But | 


w>-~ this is a circumstsnce that cannot excwe a 7 


Caawron> holder of a: bill for the mere purpose of colleg- q 
_ tion, from giving notice to the owner and payee, | . 





" of non acceptance ; for this notice or informa- | 
tion is necessary to him, to enable him tose | 
cure the debt by pursuing the drawer. } 

Now, if one personundertakes to act foran- | 











= es " 
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other, and fails to do the very thing which his ‘ 4 


agency requires, the agent cannot be consider- | 
‘ed as having used ordinary care and diligence, 
' but, on the contrary, must be viewed as gross- — 
ly negligent; and, consequently, responsible — 
for all damages to his principal, arising out of 
such negligence. : 

The jury have found, that the appitioe might 
have secured payment ofshis debt, from the 





drawer, ifhe had received reasonable notice of — 


the dishonor of this bill. The circumstance of 
its having been drawn so many days after 
date, if presented for acceptance, as in the pre- 
sent case, does not excuse.notice of a refusal to 
accept; although, when no such presentment 
is previously made, perhaps ho ding a bill of 
this kind over until the period of its becoming 
due, would not be considered laches in the- 
holder, 








Bat 4 


ea 
leo- 
pee, 
ma- ° 
S¢- 





Fo Sah FS 





OF THE STATE OF LOUISIANA. 


The appellee claims * damages on sccount East's 


‘of the appeal being frivolous, and evidently we 


taken for delayionly. We do not think the — 


- ¢ase, as exhibited by the record, so clearly de- Topnstaxe 
} void of any grounds of contestation a8 to give 
‘it the character assumed by the plaintiff. It is 
‘enough for the defendants to lose the amount 


State BANE: 


of the bill, being to them’an entire omen 


It is therefore ordered, adjudged, tha de- 
éreed, that the judgment of the district court 


- be affirmed, with costs. 


Duncan for the plaintiff, Livermore for the 
defendants. : 


pi 


—24+o 
EVANS & ‘AL. vs. GRAY & AL. 


ApreEat from the court of the first district. Whea the “= 
. terest of a wit- 

, pi *,.. Bess appears by 

Porter, J. delivered the opinion of the theinstrument. 


* ‘ on which the 
court. This action was commenced on a pre suit is brought, 


missory note of the defendants, executed in balla cv — 


the usual form. Payment is ‘resisted, on the Fompetcney.)s 
ground thatthere was a w ant, and failure of the jess, 
consideration for which i ‘it was given. 

When this case was formerly before the 


court, we decided that this’ plea was properly 








710 





nm 






























CASES IN THE SUPREME COURT 


at offéred. Now that t the cause is presented on 


its merits, our only inquiry 18, Whether the de- 


Bvaxs® Al. fevice set up has been established by legal 
Gar fx. proof. nf 


In support. of the allegations contained in. 


their answer, the defendants endeavored to 
shew, that the consideration of the note sued 
on was a steam engine sold to them by’ the 
plaintiffs. The only testimony on this head j is 
contained in the deposition of one Anderson 

which, though it comes up in the record, was 
not read on the trial below, as ar: objection to 
jts introduction was taken, and sustained, on 
the groind that the witness was incompetent. 
Whether the declaration, if received, would 
establish the fact for which it is offered, is very 
doubtful to our minds ; for the witness goes 
no further than to say that 2 7s possible the note 
was given for the balance due on the price of 
an engine. We deem it, however, useless to 
go into the inquiry ; as wé are satisfied the 


"judge below decided correctly, in refusing the 


defendant permission to read the deposition 
offered. 

The witness appears to have been one of 
those who signed the obligation on which this 
action is brought; and he was made a defend- 
ant. 
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His co-defendants, aware of the objeciion ‘ee 


which existed to his testifying in this case, en- 
deavored to remove it; and. in an interroga- 


] tory annexed to the commi:sion, under the au- 


thority of which his. testimony was taken, they 
asked him, who wefe the owners of the ‘steam 
boat at the time the suit was commenced ?— 
whether the witness hadany interest in her? 
~-and, if he had, was it released ’—and, if so, 
when, or how? To which he answered, that 
if conveyed to the ‘defendants, in the summer 
of 1821, all his right, title, and interest in the 
Fayette steam boat, and received from them a, 
complete guaranty against all claims that might 
hereafter arise, or that previously existed 
agains: him, in consequence of the interest 
which he had held in common with them in 
the boat. . 

The question is, whether this sufficiently 
establishes his competence? The general.doc- 
trine is, that where the objection relied on, 
is drawn from the witness, by the examination 
of the opposite party, that it may be removed 
by the same micans it is credted; and that the 
witness.may testify by other facts, which will 


do that objection away, even by the contents of 


a written! release. There is, perhaps, good 


nd 
Evans & Au. 
vs. 
Gray & Ale 
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‘Sn ' sense in such a rule! For if the person testify. 


ing, is honest enough to state the objectiou; he 
may be confided in to explain how it has ceas- 
ed. And itis, at all events, a very conveniént 
one in the administration of justice. - For ‘the 
objection may come unawares, and no oppor 
tunity be afforded to prépare written or other 


evidence to rebut it. But when the intent ia ‘ 


the wimess is established by evidence, aliunde, 
and particularly in such a case as this, by the 
very instrument on which suit is brought, ar 


the party was appointed months before the tes- — 


timony was taken or the trial gone into, that 
the objection would be made, we think it 
would be contraay to principle, and quite un. 
safe in practice, to permit a witness who was 
prima facie incompetent, to do away that iné 
competence by his own declaration. There is 


just as much danger to permit him to testify to 


that fact as to any other in the cause. Andif 
he can be relied on to tell the truth, whether he 
has been released or not, he may be as safely 
depended on to give evidence in chief, without 
inquiring of him if he be confident. Phi 

on Evidence, ed. 1820. 102. 4 Sergeant, 


Rawle, 298. 


The connexion between the note sued on and 
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the steam engine not being established, it is tin- ‘os 
fiécessary to go into the various other questions ~~ 


faised in argument; and Brase@ At. 
, Garay & Ar. 

_ It is therefore ordered, adjudged, and de- 

creed, thatthe judgment of the district court 


be affirmed, with costs, 


Livermore for the plaintiffs, Maybin for the 


| defendants. 


» s 4mm 
LEPRETRE & AL. ¥s. MIOTON. 


ApPEaL from the court of the first district. Objcctions to 


a verdict lose 

‘ ie much of their 

Martin, J. delivered the opinion of the weight, when 
not made in the 


court. The plaintiffs demand payment for five court where 


the cause was 


boxes of sugar, sold and delivered to. the de 4.03 


fendant. 

_. The general issue was pleaded; and the 
plaintiffs required to declare on oath, whether 
‘they had any personal knowledge of the sale 


and delivery; and if they had not, who was 


their informant ? 

_ The plaintiff, Aubert, answered, it was in 
“his personal knowledge, that the sugar men- 
tioned in the petition wassold and delivered to 
‘the defendant, on the 15th of June, 1822, wheu 
VoL. I. (N. 8.) 90 
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East'n District. ; i¢ 
aga the defendant came to their store, and applied 


Sy aA 
Drrretre 
& ax. 


vs. 
Mioroey. 


for the sugar: That it being in the plaintiff? 
house, in Jefferson street, the plaintiff, Aubert, 
“was going to'deliver it; the defendant pru- 
posed that Norac, the plaintiff's’ clerk, then in 
tue store, should go and deliver it; which the 
plaintiff, Aubert, directed; when the said Ne- 
rac went and delivered it. That said Nerac ig 
the plaintiffs’ clerk ; and has no interest in their 
concern. 


There was a verdict and. judgment for tie "] 
plaintiffs, and the defendant appealed. ‘| 


| 


The statement of facts shews, that Nerac des * 
posed, that on the day mentioned, in the plain- 
tiff Aubert’s answer to the defendant’s interro- 
gatories, the latter having called for some 
sugar at the plaintiffs’ store; on the levee, he 
was directed by the plaintiff Aubert. to go to 
their warehouse in Jefferson street, and deliver 
jt: that accordingly he went, and did deliver 
the five boxes, mentioned in the petition, to the 
defendant ; who, since then, has several times 
bought other parcels of sugar from the plain- 
tiffs, and paid for some of them: That the bill 
for the sugar mentioned in the petition, wasnot 
presented till some time before the inception of 
the present suit, wheg the defendant objected 


; 
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thereto. He owes the plaintiffs $600 or $700, 
for sugar purchased since that period. 

Tessier deposed, that some time in Janu- 
ary, 1822, while going for sugar to the plain- 
tiffs’ store, he was met by the defendant, who 
accompanied him thither: That on his asking 
for the sugar to the plaintiff Aubert, the latter 


answered, their sugars were in their warehouse 


in Jefferson street; and ordered their clerk 
(Nerac) to go and deliver the quantity wanted: 
That while the said Nerac was delivering the 
sugar to the witness, he inquired from the de- 
fendant, whether he did not also want sugar > 
and was answered in the negative; the defend- 


- ant observing that he had lately bought a large 


parcel, much better than the plaintiffs” from S, 
Caruthers. The witness took the sugar away ; 


' and the defendant withdrew with him, without 


taking any. 

-Semandeire deposed, he has been employed 
for two years back in the defendant’s house : 
that whenever the latter bought any provisions 
for his shop, he brought it to his house. He 
knows well that he had not any other place of 
deposit for such articles. He recollects per- 
fectly well, thatno box of sugar, or other pro- 


vision, was stored by the defendant in January, — 





‘65 
East’n District 
Dec. 1 823. 
aw. 
LepretTRE 
& ar. 


as 
Muoror? 





716 


West'nDistrict 


Sept. 1823 
ean 


LEprRETRE 
& ar. 
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Myoron, 
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1822. He-,recollects this, because he stored.ali 


the provisions bought by the defendant, ang 
‘informed -him when . they. were consumed: 


that at that period the defendant was well sup, 
plied with sugar, having lately purchased a 
Jarge quantity of it from S. Caruther.. 

The defendant produced two receipted ac; 
counts for sugars bought of the plaintiffs, pur- 
chased in February and March, 1822, and paid 
for in May and July of the same year. 

The appellant’s counsel urges, that the jury 
erred, in concluding that every part of the 
plaintiff Aubert’s answer to the interrogatories, 


ought to be noticed by them: that the delivery — 


of the sugar not being as within the personal 
knowledge of Aubert, rested only on his hear- 
say. 

That the defendant’s witnesses and the re- 
ceipts produced, shewed that Nerac was in ap 
error, imagining that the sugar delivered ta 
Tessier was delivered to the defendant. | 

It appears to us the plaintiffs have. fully 
made out their proof. The testimony of Nerac 
alone would suffice. The evidence resulting 
from the answer to the ‘interrogatories is un- 
contradicted by the defendant’s witnesses and 
the receipted account are not in contradiction 
with it. 
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Had payment been pleaded, it would have ae 


been proper to consider, whether receipts for 
parcels ofsugar bought in February and March, 
1.22, were not presumptive evidence of the 
paymeut for the supply of January of that year. 

The fact whether the sugar claimed now and 
that delivered about tacsame time to Tessier, 
are two distinct parcels, might have been ren- 
dered clear by the cross-examination of Nerac; 


by a comparison of his account with that an-. 


nexed to the petition. . ; 

If the defendant’s counsel below apprehend- 
ed that the jury would fall into the error sug- 
gested here, as to the weight or effect of the 
evidence resulting from the answer to the in- 
terrogatories, he might have guarded against it, 


by requiring the judge to charge the jury on. 


this point; and if the error was not discovered 
before the verdict, relief might have been had 


on a motion to set it aside. 

Objections to a verdict lose much of their 
weight, when they are not made before the 
court who tried the cause, who is the best judge 
of their weight. Woolsey vs. Paulding, 9 
Martin, 286. 

We do not think that the case is to be con- 
sidered as one,. in which damages ought to.he 
given, for a frivolous appeal. 


ew 
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igen React. It is therefore ordered, adjudged, and de. 


w~ creed, that the judgment of the parish court be 


Aaqunastes affirmed, with costs. 


Muoron. Grima for the plaintiffs, Morphy for the de. 
fendant. 
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DORSEY vs. VIDAL: 


On alease for Apprat from the court of the parish and city 
one year, 
rent sonny * of New-Orleans. 
monthly, the 2 
ae aa Porter, J. delivered the opinion of. the 


rearages—be- 


yond the last COUT. This case presents for decision the - 


=e. question, whether the lessor of a tenement; 


which has been leased for one year, the rent 
to be paid monthly, has a privilege on the ef- 
fects of third persons, found on the premises, 
not only for the current month, but for the ar- 
rearages due on those which preceded it? 

The expressions in our code are sufficiently 


exteusive to embrace all the plaintiff demands; 


and we cannot limit them in their application, 
unless we exercise an authority not vested in 
us. The words ofthe law are: That the rent 
of real property is privileged on the moveables 
found on the premises. If we should say, this 
privilege existed only for part of the rent, as it 
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As contended we ought, we:should certainly be East's. District 


_ said, but something quite different from it. Ac- 
‘cording to Febrero, the law of the partidas, 
which gives the landlord a privilege on all the 
property the lessee puts on the premises, 
“extends to that placed there by the sub-lessee, 
because, las leyes chablan genérica é indistin- 
- tamente, y asi no debemos distinguir. We ap- 
-plied this peinciple in the case of Grayson vs. 
Veeche, when it was pressed on us that an act 
of our legislature which permitted a ereditor to 
attach the debtor’s credits, did not authorise 
the plaintiff to levy on a debt due by him to the 
defendant. Febrero judicio de concurso, lib. 3, 
cap.3.§31. Pa. 4.8. 5, Civil Code, 468. a. 
74. 12 Martin, 690. 
No such distinction as that contended for by 
the owner of the property seized, existed in the 
: Spanish law ; nor is any such to be found in 
that title, in the Roman digest, which appears 
to have been the origin of the legislation on this 
subject among modern nations. The Custom 
of Orleans contained a provision, which in ge- 
neral terms confined this privilegeon landlords; 
and although Lalande, in his Commentary, 
' makes distinction between contracts of least 


ec. 1823, 


-| gaying, not only what the legislature has not u<~-~\ 


Dorsey 
v8. 
Vipat. 


ee 
East’n District. 


‘Dec. 1823. ; 
w~—~ Pothier states expressly, that no such distinction 


Dorstry 


vs. 
VIDAL. 
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by public act, and-those under sous seing priv, 


existed; and that it was every day’s practice, 
to accord the preference even for the unexpired 
time the lease had to run. The framers of the 
Napoleon Code, who thought proper to affix 4 


imitation to the right of the lessor, deemed it, 


necessary to declare so by positive enactment, 
The compilers of our code, and the legislatute 
who adopted it, in using language so entirely | 


dissimifar, must be presumed to have entertain. | 


ed different views of the policy and propriety 
of such a restriction. Febrero, loco citate.. 


Dig. liv. 20, tit. 2. Pothier, Truite du contrat | . 


de louage, no. 252. Code Nupoleon, 2102, _ 


The judgment of the partsh court is therefore 
affirmed, with costs. _ 


Smith & Conrad for the plaintiff, Lustis for 


the defendant.* 





* The remaining cases of this term will be continued in 
next volume. 
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PRINCIPAL MATTERS. 


4 


ABATEMENT. 


When a cause has been nine years at issue, it is too Ite to 
plead in abatement. Lafon’s vs. Riviere’s ex. 


ACQUETS & GAINS. 


4 Aclause in a marriage contract, by which they are di- 


rected to go wholly to the survivor, in the absence 
of issue, isnot void. Parquin& al. vs. Finch. 

2 Lands granted by the king of Spain ‘did not enter into 
the community-of acquets and gains. Gayoso vs. 
Garcia. - - - : 


AGENT. 


1 An agent is bound; on the receipt of a bill, to use the 
same diligence as the holder. Crawford, vs. 
Louisiana State Bank. - ° © 

2 On his neglect, must excuse himself, by shewing, that 
no damages accrued. Same case. - - 

3 He may shew want of funds in the drawee’s hands. 
Same case. - - - -. 

4 He has a lien on goods in his hands for sale, which is not 


VoL. 1. (a. 8.) 91 
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lost by depositing them in the hands of a third per- 

son. Gansefordvs. Dutillet al.  - . 
5 A suit on the breach of a contract made with an agent, 

should be brought against the principal. Honore 


vs. White & al. - = a 
6 Anagent, although acting gratuitously, is liable for the 
consequences ofhis neglect. - “ ° 


7 Whether in that case he be liable for slight neglect? 
Hodge's heirs vs. Durnford, - - 
8 A debtor cannot avail himself of a payment made con- 
trary to the will of the creditor, although the latter 
be the agent of him to whom the payment is made. 
Landreau vs. Rochelle & al. > .. - = 
9 An agent isagood witness. Butler vs. Dehart. - 
10 An agent, who has a bill to collect, cannot excuse his 
neglect to give notice of its dishonor, on the 
ground that the drawer had no funds in the hands 


of the drawee. Crawford vs. Louisiana State 
Bank. . . pre 3 


AMBIGUITY. 
See Evipence, 24. 


AMENDMENT. 
May be made, at any stage of the pleadings. Johnstons 
ex. vs. Wall & al. _ - 8 

See APPEAL, 13. 


ANSWER. 
1 The admissions in it must be taken altogether Crum- 
men vs. Cavenagh. - - . 
2 Unless the defendant has especially claimed in his an-~ 
swer, a balance due him, he cannot have judg- 
ment therefor. Coupry’s heirs vs. Dufau, - 
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PRINCIPAL MATTERS. . 


APPEAL. 
1 It lies from an order revoking the appointment of the 
attorney of absent heirs. Seghers vs. Antheman. 
2 Ona claim of $300, with interest. Bergel vs. Lan- 
s glais. - . - - - . 


3 It dogs not lie from the continuance of a cause. Comp- 
ton & al. vs. Patterson. - - - 
4 A party not injured by the judgment cannot appeal. 
Young vs. Cenas & al. - - - 
5 None can appeal from the decision of a police jury, lay- 
ing out a road, but the owner of the land over 
which it passes. PVaucoune vs. Police Jury. - 
6 If a judge’s order for an appeal be obtained before the 
‘end of the two years, the citation may be served 
afterwards. Baldwin vs. Martin & al. - 
7 The judge’s certificate cannot contro] nor eke out the 
facts appearing on the record. Wood & al. vs. 
Lewis. - - - - ‘ 
8 The appeal is to be dismissed, if the record be not 
brought up on the return day. Munson vs. Cage. 
9 Same point. Offul’sheirs vs. Roberts. = - - 
10 A case will be remanded, if the finding of a jury leaves 
room todoubt. Cow vs. Wilson. - - 
11 If it appears that the whole evidence was not taken 
down, the case will be remanded, although the fact 
reaches the court irregularly. Davis vs. Dancy 
& al. - . - - - 
32 If the testimony taken render an important fact proba- 
ble, which does not appear on the record, the case 
will be remanded, to obtain it. ‘Neill & al. vs. 
Glass & aj. bs . ‘ ° 
13 A case will not be remanded, if it appear it has been 
as well tried on the merits, as it could after 
amending the pleadings. Johnson’s ex. vs. Wall 
Sal. = . . - e 
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14 After a case is remanded, the plaintiff may restrict his 
claim, by a supplemental petition. Curtis vs. 
Graham. a : - - 

15 The appellant cannot assign as error apparent on the 
record, what might have been cured by evidence 
legally introduced. Hill vs. Tuzzine. - 

16 The surety on an appeal bond fs not relieved by the 
appellee obtaining a mortgage, reviving a judg- 
tment against the heirs, &c. Coz vs. Mulhollan. 

17 An appeal bond stating to have been taxen in a suit, is 
not defective. Des Boulets vs. Gravier. - 

18 The appeal will be dismissed, if theve be no statement 
of facts, and nothing enables the court to inquire 


into the merits. Mayhew vs. Paxton. - 
19 Dashages will be given for a frivolous appeal. Bald- 
win vs.'Taylor. - - - ~ 


20 As when the appeHant does not bring up the record, 
and the judgment be affirmed. Mulhollan vs. 
M‘Crummen. - - - - 

21 Same point. Rogers & al. vs. M‘Crummen. - 

22 Same point. Mollan vs. M‘Crummen. - . 

23 The decision of a jury always prevails, on the appeal, 
on a question of fraud. Baudin vs. Roliff § al. 

24 And if il be not clear that the verdiet was founded on 
it, the case will be remanded for a new trial. Same 
case. == : - - - 

25 The rules of the district court cannot be noticed in the 
supreme court, unless a copy of them come up with 
the record. Butler vs. Dehart. - - 

26 If the appellee accept service of the citation, after the 
return day, he waves his right to dismiss the ap- 
peal. Veeche vs. Grayson. ~ - 

27 If parol evidence, in regard to immovable property, be 

admitted below, without objection, none can be 

made on the appeal. Babineau vs. Cormier. 
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PRINCIPAL MATTERS. - 


28 The judgment of the inferior court, on matters of fact, 
prevails on the. appeal, unless manifestly erroneous. 
Boismarre vs. Jourdan. - ; - 

29 Same point. Soubie’s ex. vs. Beale & al. - - 

50 Ifa petition for an injunction be dismissed, for want of 
equity, apparent on the face, the court of appeals 
cannot take notice of evidence said to have been 
introduced. Potter vs. Richardson. - - 


"31 Ifan improper return day be fixed by the judge a quo, 


appearance and joinder in error cures the defect. 
Gayoso vs. Garcia. . > - 

32 The judge’s statement is presumed to have been made 
on the disagreement of the parties. Same case. 


"33 A certificate that the record contains all the material 


testimony suffices. Same case. + . 
34 An appeal from a judgment not yet signed by the judge 

is premature. Belanger vs. Gravier. - 
35 Any judgment which produces an irreparable griev- 

ance, isappealable from. Seghers vs. Antheman. 
36 And a decree admitting-a will to probate is such a one. 


Same case. e ° © “ 
37 It lies from the discontinuance of a cause. Brandt & 
al.'s syndics vs. Shaumburgh - . 


38 But the appellant should shew he opposed the discon- 
tinuance, and the grounds of his opposition. Same 
case. - ° m - 

39 It does not lie on a quo warranto to a justice of the 
peacc, to ascertain whether he has jurisdiction. 


State vs. Knight. - . ‘. 
40 The matter indispute must exceed in value the sum of 
$300. Same case. - ° ° 


41 It does not suffice to shew the consequences, if the de- 
cigion occasions a loss of more than $300. Same 
case. Saal - 7 . 7 
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ARBITRATOR. ie 
1 Arbitrators, who have not reported within the period fix- : 
ed by the court, may be re-appointed. Lafon’s ys. 71 
Riviere’s ex. - - - - 139 
2 Itis not a good objection to an arbitrator, appointed by a 
rule of court, that he has already acted as such, and 81 
has made some progress in investigating the mat- 


ter. Samecase. - * ~ > id, 


. ASSIGNMENT. 1 
1 The service of a copy of it, on the debtor, is not essen- 
tially requisite, to vest the title of thc debt in the 

assignee. Touro vs. Cushing. - - 42m 

2 Notice suffices. Same case. . . - td. r 9" 


ATTACHMENT. 
_1.A writ of, may be had, on the affidavit of an agent, 3 4 
swearing to the best of his belief. Bridges vs. 
Williams. - - . - 98 4: 
2 If part of the estate of a person who died abroad, be 
brought into the state, no attachment lies on it. 
' Brown & al. vs. Richardson. - ° 202 
3 Goods shipped, cannot be attached for the debt of the 
shipper, after the bill of lading has reached the 
consignee, to the imjury of the latter’s right. 
M ‘Neill & al. vs. Glass-& al. ° " 261 
4 An attachment lies against a person residing out of the | 
state, although he be accidentally in it at the time. 7 Ao 
Bryan & al. vs. Dunseth & al. - - A412 
5 The master of aship has no claim to damages, for the 
wrongful attachment of goods shipped on board, 
which he agrees to keep for the sheriff, and arc,pot 
remoyed. Lloyd vs. Patterson &al. - - 34) It i 
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PRINCIPAL’ MATTERS. 


6 It does not lie against a non-resident executor. Debuys 
& al. vs. Yerby, ex. se. ~ rm 


7 If the garnishees surrender all the property attached, 
they are not bound to answer interrogatories. 
Brown & al. vs. Richardson & al. - - 

8 If books, which were delivered to be bound, are not re- 
turned, all attachments will lie, for their value. 
Turner vs. Collins. - - - 


| | ATTORNEY. 


1 A power to sign the constituent’s name in any trans- 
action in which the attorney may deem it necessary 
and proper, does not authorise the endorsement of 
anote. Clayvs. Bynum. - ° "e 

~ 2 The attorney of absent heirs, is bound to shew his autho- 
rity, and the right of those who clair as heirs. 


3 A power tosell, does not include that of giving in pay- 
ment. Darham vs. Oddie. - - 

‘4 An attorney in fact, especially authorised to receive a 
mortgage, is not liable for not giving notice of it, 
without having been directed to do so. Hodge's 
heirs vs. Durnford. - 2 -- 


BANK. 
See AGENT—EvipENceE 15. 


BARRATRY. 
An act of, being once proven, the insurer is bound to 


prove every faet tending to excuse it. Barryvs. 
Louisiana Insurance Company. - : 


™ BILL OF EXCEPTIONS. 
It is the duty of the party excepting, to put on the record 





Sibley vs. Slocum. - - -. 
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so much of thetestimony, as is necessary to test the 
exception. Butler vs. Dehart. - : 


BILL OF EXCHANGE. 

1 The drawee may, by parol evidence, shew he received 
\no compensation therefor. Coupry’s heirs vs. 
Dufau. - e « " 

2 The drawer cannot recover from the acceptor, without 
shewing that the interest or right of the payee has 
passed to him. Thompson vs. Flower & al. . 

3 The circumstance of the indorsement being striken 
out, does not furnish proof of this fact. Same 
case, = - - ° ° 


CESSIO BONORUM. 

The law in force in this country, at the change of govern- 
ment, respecting it, is not repealed by the consti- 
tution of the United States. Blanque’s syndics vs. 
Beale’s executors. - . - 

See InsoLvEnt. 


CIVIL CODE. 
1 Many parts of itapply to commercial cases. Brown & 
al. vs. Duplantier. - - - 
2 Before it, estimation in a marriage contract operated as 
asale. Frere &al.vs.Frere&al. - : 
CLERK. 


He cannot certify the contents of a paper in his office; he 
must give a transcript of it. Smoot &al. vs. Rus- 
sel. a °e e 7 - 


CONTINUANCE. 
It should never be granted, on an allegation of a want of 
testimony, ugless its materiality be shewn, as well 
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as diligence to obtain it, anda hope of its being at- 
tained. _Lafon’s ex. vs. Gravier Xal. - 


CONTRACT. 
1 Ifa party refuse tocomply with his part of the contract, 
the adverse, party may decline his. Byrd vs. 


Craig. - . - - ey 
2 The subsequent conduct of the former will not revive 
the obligation of the latter. Same case. - 


3 Accident, or overpowering force, does not excuse from 
the performance of an aleatofy contract. Hen- 
derson vs. Stone. - w= - ° 

4 Acontract, which is to be reduced to writing, ‘is not 
complete until the writing be signed. Desboulets 
vs. Gravier. - me © ° 

5 The meaning to be attached to the word ‘ dollars” in a 
contract must be sought in the acts of congress. 
Veeche vs. Grayson. . - - 

6 Contracts should be expounded according to the law of 
the country in which they were made. Brown &. 

‘ al. vs. Richardson. - - - 

7 But enforced, according to the regulations of that of 
the country in which the suit is brought. Same 
case. . . : Zi - 

8 If one of the parties refuse to sign a contract, it is not 
binding on those whovhave signed it. Wells vs. 
Dill. - - - - - 


CONSIGNEE. 


See ATTACHMENT, 3—-Custom-Hovusr Bonn, 1 &@. 


COSTS. 
Those of asuit, include all the charges which the law 
allows. Lafon’s ex. vs. Riviere’ser. - x ° 


Vor. 1. (Nn. 8)" 92 : 
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CUSTOM-HOUSE BOND. 
1 In bonds given at the custom-house, the consignee is 
considered asowner. Hewes &al. vs. Pierce. - 
2 The person to'whom the goods really belong contracts 
no debt to the U. S, when the consignee enters 
and bondsithe duties. Same case. - . 


DAMAGES 
May be awarded against the estate of a party who was 
sued, and contested the suit. Lebeau vs. Lafon’s 
executors. s* . - - 


* ‘DATION EN PAIEMENT. 
It does not require the formalities of adonation. MM‘ Neely 
vs. M‘Neely. - - - . z 


-~ 


DELIVERY. 
See Evrprence, 30. 


DEPOSITIONS. 

When a commission is directed to a justiceof the peace, by 
name, it is mot necessary to shew him to be such. 
Robertson vs. Lucas. - : - 

See Evipence 9. 


DOLLARS. 
See Contract, 5. 


oo 


EVIDENCE. 


oO 


1 The third possessor cannot question the correctness of 


the evidence,on which judgment was given against 
the principal debtor. Bernard vs. Vignaud. - 


2 And the creditor is not bound to produce it. Same 


case. + - . - - 
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3 But the third possessor may shew that the judgment is 
“void, for want of proper parties. Samecase. = 

4 A concordate, granted by creditors, may be given in 
evidence, although not homologated. Wolf vs. 
Bureau. . hes - ° 

5 Whether parol evidence can be received, to shew that 
part of the sum mentioned in a written obligation 

was received in discharge of the whole. Clague 
vs. Townsend & al. - - « 

6 Tht vendee’s consent that the vendor should have cre- 

dit, may be shewn by evidence deXors the bill of 

sale. Baudinvs. Roliff & al. ~ . 

7 Declaration of the father of the age of the child, is good 

evidence, if made before the cause of action ac- 
crued. David vs. Sittig. - - e 

8 Former declarations of a witness may be received to 

contradict the evidence he gives on the trial. 
Robertson vs. Lucas - - ° 

9 Depositions cannot be read when the party has not reé- 

ceived notice of the time .and place of taking 
them. Same case. - . F 

10 Proof, by a witness, that he once had a written paper, 

and does not Know what became of it, does not au- 
thorise parol evidence of its contents. Same case. 

11 Evidence that a charge made in an account is the 

customary price in New Orleans, is no proof of its 
correctness. Sennett vs. Pierce & al. - 

12 In anaction for separation of bed and board, a witness 

cannot be asked, what was the wife’s character for 
chastity? Trudeauvs. Trudeau. + < 

13 Nor ‘whether he thinks, that her general conduct 
was that of avirtuous woman? Same case. . 

4 Parol evidemce may be received of services rendered 


id. 
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by an attorpey; before a justice’ of the peace. 
Veeche vs. Grayson. pe 3 e 
15 And of the authority given tothe president of a bank, 
to compromise a debt. Wolf vs. Bureau. - 


16 If the’ plaintiff declare on a written contract, he can- 
not offer in evidence a parol one. Fisk & al. vs. 
Cannon. - - - . 

1% The record of a suit, which was not prosecuted to 
judgment, is goodevidence. Barlowvs. Dupuy. 

18 An extract from the books in” which grants were re- 
corded, cannot be received in evidence, until the 
absence of the grant be satisfactorily accounted 
for. Romén’sheirs vs. Smith &al. - ‘ 

19 Where a record is admittod, which contains lega} and 
illegal evidence, it will be presumed to have been 
introduced with regard to the legal. Smoot & al. 
vs. Russell. - ™ - - - 

20 If the copyof a deed. be received in evidence, it will 
have the same effect as the original. Pannel vs. 
Coe & al. - - . - 

21 A payment above $500 may be proven by one wit- 
ness. Same case. - - - 

22 If a party who has a right to resist the introduction of 
parol testimony introduces it himself, he cannot 
afterwards object to the evidence it furnishes, 
Lafon’s ex. vs. Gravier & al. - - 

23 Parol evidence may be introduced, to establish the 
identity of a person who sues as instituted heir. 
Same case. - - - - 

24 Paaol testimony may explain latent ambiguity. Same 
case. - - - - - 

25 Dilatory exceptions must be proven by the party mak- 
ing them, ugless the affirmation on which they 


rest involve a negative. Gayoso vs. Garcia. - 
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PRINCIPAL MATTERS. 


26 Where the issue is on the life or death of a person who 
once existed, the burden of the proof lies on the 
side on which his death igasserted. Same case. - 

27 Phe defendant may read a deed from his vendor, to es- 
tablish any facts it will legally prove. Same case. 

28 Parol evidence may be given of the illegality of the 
consideration of a note. Sowbie’s ex. vs. Beale & 
al. - - thy - = 

29 Parol evidence cannot be received, to prove that a 
note, which expresses that dollars are to be paid, 
ought to be discharged in Kentucky bank notes. 
Veeche vs. Grayson. - = ve 

S30 The deed is of itself evidence of the vendor’s consent 
that the vendee should take possession ; where the 
thing is not in that of a third person and this con- 
sent is itselfa delivery. Fortin vs. Blount. + 

31 When the maker of a notewelics on payment before 
the endorsement, the burden of the proof as to the 
date of the endorsement, lies on him. Canficld vs. 
Gibson. - - . - 

32 If the plaintiff declare on a written contract, he can- 
not give a parol one in evidence. Fisk & al. vs. 
Cannon. - - : - 

See JUDGMENT, 3, 5. 


. EXCEPTION. 
1 De non numerata pecunia may be made in the case of 
an authentic act. Sernander vs. Fleming. - 
2 Dila‘ory ones must be proved by the party making 
them, unless the proof involves anegative. Gay- 


oso vs. Garcia. - - Pp 2 


EXECUTION. 
1 If the debtor's preperty be encumbered by mortgages or 


id. 
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privileges, ihe sheriff may seize as much of it as will 
satisfy the execution, over and above the liens. 
Landreaus vs. Hazzelton. - e e 


ts 


out consideration. Kimble vs. Kimble Gal. - 
3 A contract of pledge, in the form of one of sale, will 

not protect the property from anexecutions Wil- 

liams & al. vs. Schr. St. Stephens. - - 


EXECUTOR. 


1 He cannot, because he has been unable to liquidate the 
estate within a year, refuse fo give it up to the heir. 


Lafon’s ex. vs. Gravier & all. - - 
2 Ife my, however, retain it, if authorised by the will. 

Same case. - - - - 
3 But cannot refuse toaccount. Same case. - 


4 Anexecutor to whom power is given to act beyond the 
year,*may act as long as is necessary to settle the 
estate. Gayoso vs. Garcia. ° ‘ 


An executor cannot sell the property of the estate by 


or 


private sale, although authorised to act extra- 
judicially. Same case. - * « 

3 Is not suable by the heirs, for any single act of his ad- 
ministration. Hodge's heirs vs. Durnford. - 

Their action must be, to compel him to account. Same 
case. = -. . - - 


See ATTACHMENT, 6. 


EXTINGUISHMENT. 


The act of extinguishing a debt, dispenses with the pre- 
vious declaration of ‘an intention to extinguish it. 


Baldwin vs. Williams. ° - - 


It may be levied on the debtor’s property aliened with- » 
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PRINCIPAL MATTER: 


FRAUD. 

3 A suit to rescind a contract, on the ground of fraud, 
must be brought within two years. Mitchel vs. 
Jewell. - - é é 

2 Fraud cannot be presumed, from the mere: circum- 
stance of near kindred. Ham vs. Herriman. - 

3 To set aside a conveyance, on the ground of fraud, the 
alienation must be to the injury of creditors. Bau- 


din vs. Roliff & al. : ° z 
GRANT. 
A complete one, prevails over an orderofsurvey. Fleitas 
& al. vs. Mayor & al. - A. /3 


See Evipence, 18. 


HEIR. 

1 The district court has jurisdiction of a suit, on which the 
heir at law claims the whole estate, from one, whom 
he alleges to have no title. Crane & al. vs. Mar- 
shall. - - - - ° 

2 The institution of an heir is not void, because it requires 
evidence out of the will, to identify the individual 
intended to be instituted. Lafon'’s ex. vs. Gravier 
& al. - - ~ - ~ 

3 Heirs who taxe under a will, can tak@in the manner it 
points out only. Same case. . - 


HUSBAND & WIFE. 

1 The authorisation of the husband does not necessarily 
result from his subscribing an act, by which the 
wife releases her tacit lien, when he himself, by the 
same act, enters into covenants. Turnbull vs. 
Cebra & al. . a i A 

2 She must expressly ymention the laws the benefit of 


+ 


which she renounces. Same case. - - 
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3 The estate of the husband is net chargeable with a sum, 
which the notarial act shews to have been received 
bythe wife. J aussier vs. Faussier & al. . - 359 e 
, INJUNCTION. 
1 It is not in the power of an inferior court, to deprive a _ 
party, in whose favor-it has rendered judgment, 
from the benefit resulting from it, on the allegation 
of any fact that might have prevented the judg- a 
ment. Lafon’s ex.vs. Desessarts. . - 1 
2 A bond given on suing out an injunction, cannot be 
- cancelled on the motion of the obligor. Leake vs. 41 
. Breedlove & ai. - ° . - 259 
3 No injunction can be granted, unless bond and securi- , 





ty be given. L/un’s ex. vs. Gravier &al. - 
See APPEAL, 30. 


INSOLVENT. 
1 A person against whom a stay of proceedings has been 
obtaiued, is incapable of appearing in court, in re- 
lation to his property. Menard vs. Rust &al. - 





2 The order given at the beginning of proceedings, to ob- 
tain a respite, ceases with the grant of it. Abat 
vs. Michel. - - - - 240 
3 The judgment of homologation is not complete till sign- 
ed by the judge. Same case. . - 2 i 
4 The syndic of an insolvent cannot make acknowledg- | 
ments that will avafl a firm, whose member he is. 
Walton vs. Watson&al. - - - 34 
5 Impending insolvency willmot dispense with demand of 2 
payment from the maker of a note. Samé case. id. * 
6 A syndic, who becomes insolvent, may be removed, and K 
another appointed in his stead. Seghers vs. his 
creditors. - - - - 453 
1 A bona fide creditor of an insolvent, may plead com- 
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PRINCIPAL MATTERS. 


pensation of a debt due him before the failure. 
Boissier’s syndics vs. Belair & al. . : 
& When there exist mortgages on ajninety oadelite the 
insolvent, it must be sold by the syndics for cash. 
Lewis vs. Boissier's syndics. n : 
9 The homologation of a tableau of distribution, puts an 
end to the legal functions ofsyndics. Bernard vs. 
Vignaud. - - - « 
40 One who has obtained a respite, and meditates a re- 
moval, may be arrésted, and his goods seized. 
Pecquet & al. vs. Golis. - & ie 
11 And when before the judge, his person and goods may 
be secured, notwithstanding any defect in the pro- 
cess on which he was brought up. Samecase. - 
12 A forced surrender of the estate of a deceased person, 
cannot beordered. Dupey & al. vs, Greffin’s ex. 
13 It must be administered by the court of probates. 


Same case. . - ° - 
INTERDICTION. 
Sentence Sf, cannot be pronounced on er-parie evi- 
dence. Stafford vs. Stafford. ii ‘ 
INTEREST 


1 Is calculated from the maturity of the note to the day of 


a partial payment, added to the principal, and the *. 


payment deducted from the aggregate. Hinson & 
al. vs. Maddens & al. : - « 
2 A promise to pay interest for the renewal of a note 
means bank interest. Boismarre vs. Jourdan. - 
3 On an unliquidated demand, interest does not run from 
the judicial demand. Lafon’s vs. Riviere’s ex. - 


Vor. (mS) - 93 
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INTERROGATORIES. 
Answers to them cannot be divided. Rogers vs. Par- 
metti bed — 7: = et ie - : - 
INVENTORY. 


Is incorrectly made, without the presence of the under- 
tutor. Frere &al.vs. Frere&al. - - 


JUDGMENT. 
LA judgment of dismissal is nothing more than a non- 
suit, and does not form rem judicatam. Baudinvs. 
Roliff & al. - a -— - 
2 When in tracing title, a judgment makes part of the 
muniments of an estate, it is not necessary to give 
the proceedings on which it is founded. Same 
case. - - - ° . 
3 Strangers toa judgment cannot be received to attack it, 
on account of irregularity or insufficient evidence. 
Same case. - - : na 
4 Ademand of $640, and the expenses of protest, will 
support a judgment for $646. Peytavin vs. Paloe. 
5 A judgment is not evidence of the facts it contains 
against third parties, of the facts on which it wap 
rendered. Williams vs. Trepagnier&al. “ + 
6 A judgment rendered against a- party not cited, is void. 
Bernard vs. Vignaud. ~ - - 
% Sois one against a person legally incapacitated from de- 
fending himself. Same case. . ° 
8 Orone privileged from legal pursuit. Samecase. - 
9 A stranger to a judgment may collaterally questiun its 
validity. Same case. - ‘es - 


JURY. 
1 The whole finding, on special facts, must be taken toge- 
ther. Innis vs. Crummin. - . “ 


462 


165 


153 


271 


560 





21 


‘oe 


41 


9 _ 














PRINCIPAL MATTERS. 


2 If on Special facts, the jury find matter of law, it will be 
_ disregarded: Barry vs. Louisiana Insurance Co. 

3 The Courtis not bound bythe part ofa verdict, which 

directs execution to be stayed. * Fortin vs. Blount. 

4 Matters of law and fact cannot be submitted to a jury on 
special facts. Barry vs. Louisiana Ins. Co.  - 


LAND. 

t The sale of land carries with, it all stipulations with re- 
gard to the property conveyed. Stafford vs. 
Grimball. - - ° . 

2 When the claimant does not shew his right to,any de- 

terminate spot, it cannot be enforced. Bernard 
vs. Shaw. - = - ns 

3 The purchaser ofa tract of 1400 arpents, cannot refuse 
payment, on the ground that the title has been 
confirmed by the U.S. for 640 only. Guidry vs. 
Green. - . - - - 

4 A lessee who has transférred his whole interest, cannot 
exercise the rights of a sub-lessor. Norton vs. 


Ormsby. - - . 7 
5 The vendee is bound by thc vendor’s lease. Clague vs. 
Townsend &al. = . - - 


MARSHAL U. 8. 
Suable in a state court, as atrespasser. Johnson's ex. vs. 
Wall & al. - - « . 


MINOR. 
1. His property cannot be alienated in any other manner 
than that prescribed by law. Gayoso vs. Garcia. 
3 One above the age of puberty may contract, provided 
he does so advantageously. Southworth & al. vs. 
Bowie. - - 5 ‘ . 
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3 His property must be sold with the formalities required 


by law. Bynum vs. Lemoine. . - 
4 Evenif the parish judge was ignorant of its being minor's 
property, Same case. =~ @ - 7 


5 The vendee cannot withhold the price, on the ground, . 


that the premises belong to a minor, and were sold 
without a compliance with the legal formalities. 
Herriman ys. Mulhollan. - . 


MORTGAGE. 

1 A special a8 capa on property afterwards acquired, 
if the act mentions it. Deshautel vs. Parkins & al. 

- 2 A tacit one ¢annot be enforced on property in the hands 
of a third person, without a judgment against the 
principal debtor. Ragant vs. Germillon. - 

3 A mortgage recorded, without the judge’s order, ope- 
rates as notice to third parties. Morrison & al. 
vs. Trudeau. - . - 

4 An attorney in fact, appointed to receive an act of 
mortgage, is not responsible for not giving notice, 
unless he was especially directed todoso. Hodge's 
heirs vs. Durnford. - - « 

5 Anassignee, by an act sous seing privé cannot obtain an 
order of seizure and sale at chambers. Gilly vs. 


Lee. - - . - ° 
NOTARY. 
1 Abank is responsible for the neglect of the notary it 
employs. Moniillet vs. U. S. Bank. % 


2 If a party be disabled- by bodily infirmity to subscribe 
anact, the notary ought tostate it. Hodge's heirs 
vs. Durnford. * 4 oo < 
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‘PRINCIPAL MATTERS. 


PARTNER. 


t He mayaccept a title to real property, for the firm. 
Richardson vs. Packwood. - ‘ i 
2 But not relinquish it, totheir prejudice, without their 
consent. Same case. - - ® 
$ Although.a firm has but two members, their interest is 
not necessarilyequal. Allenvs. Brown&al. - 
4 The court of probates has not jurisdiction of a demand 
against a surviving partner, for a partnership debt. 
Turner vs. Collins. - - - 
5 If judgmentbe given against a partner in another state, 
and the plaintiff sue the other in this, he cannot re- 
cover but on terms. Bryan & al. vs. Dunseth & 


al. es Lad Ld - 

6 The partner, who alleges losses, must prove them. 

JMarquez vs. Visoso. i. . ° 
PENALTY. 

1 Cannot be superadded to damages. Churchwardene 

& al. vs. Peytavin. - - - 


2 Is forfeited by the debtor’s delay ouly. Same case. - 
3 Even in the case of the payment ofmoney. Same case. 


POSSESSION. 

1. A possessor, in good faith, evicted, does not lose his right 

to payment for his improvements, by neglecting to 

pray for itin his answer. Pachwood vs. Richard- 
son. + - - - - 

@ Whether the plaintiffcan have execution before he pay 
forthem. Same ccse. - wie aly Ne 

3 A possessor is not necessarily in bad faith, from the in- 
stitution of the suit. Same case. - - 

4 Ivan action against a third possessor, the creditor is 

uot obliged to produce the evidence on which the 
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judgment in his favor was decided. Bernard vs. 
4 Vignaud. - ae - - 
PRACTICE. 

1 A party cannot, by getting a case in which he is plain- 
tiff, consolidated with one in which he is defendant, 
put his opponent out of court, by discontinuing the 
first suit. Williams vs. Trepagnier & al. - 

2 Want of jurisdiction may be waved by consent, when 
the exemption is personal—not when the tribunal 
has no jurisdiction of the matter. Dupey & al. vs. 
Gre ffin’s ex. - - - - 

3 A party, who is present when referees are sworn, and 
makes no objection fo the manner in which they 
are sworn, cannot afterwards complain of it. 
Hatch vs. Watkins. a rom - 

4 Contradictory pleas cannot be pleaded. Dean vs. 
Jackson. ~ - - - 

5 Attendance before referees waves notice. Hatch vs. 
Watkins. - - - - 

6 A consent to refer a cause, is a waver of the jury. 
Same case. 8 - - & 

7 If the plaintiff fail to-answer interrogatories, the de- 
fendant may, at his option, move to dismiss the suit, 
or take them as confessed. Patterson vs. Lafarge. 

8 Allegations in the petition cannot be taken as true, 
when the general issue is pleaded. Gravier vs. 
Brandt & al. - . - ° 

9 It is not sufficient that the facts, necessary to be stated 

‘ina petitign to create a responsibility in one cha- 

- racter, establish liability in another, to authorise 
the conclusion, that the defendant was sued on 

both. Brown & al. vs. Richardson. - - 


10 If the defendant sued in one capacity, suffer an inqui- 
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zy to be made, to establish a responsibility in an- 
other, judgment will be given in regard to the 
proof adduced. Same case. - = 
11 Under a prayer for general relief, the rent of the pre- 
mises may be allowed. Churchwardens & al. vs« 


Peytavin. - . - *; 
12 If the general issue and satisfaction be pleaded, the 
former is waved. Bryan & al. vs. Dunseth & al. 
13 Several creditors in the same predicament, and pray- 
ing the same relief, may join in one application. 
Pecquet &al. vs. Golis. . - - 
14 The transfer of a cause, to the court of the United 
States, must be claimed, on entering the appear- 
ance. Richardson vs. Packwood. - - 
15 Same point. Johnson's ex. vs. Wall & al. - 
16 Jurisdiction once vested, cannot be taken away by the 
act of either party. Same case. - - 
17 Service of the petition at the defendant’s last place of 
residence, is bad. Baldwin vs. Martin Sal. - 
18 The court may, at any stage, dismiss a cause, if it see 
it has no jurisdiction. Lafon’s ex. vs. Lafon. 
19 Under a plea of compensation, if the defendant offer 
evidence that would support a charge of recon- 
vention, without any objection below, none can 


be received above. Innis ys. Wall. - - 
20 A jury may find a verdict for a sum due to the de- 
fendant. Same case. : . e 


21 If after a motion to dismiss, the defendant proceed to 
trial, the motion is waved, and can no longer be 
resorted to. Dean vs. Hubbard. + - 

22 If a plea to the jurisdiction be not noticed fn argus 
ment, in the supreme court, it will be presumed 
abandoned. Richardson vs. Packwood. is 

23 Objections to a verdict lose much of their weigh& 





400 


412 


438 


_ 299 


542 


619 


703 


644 


566 








INDEX OF 


when not meade in the court where the cause waa 
tried. Lepretre vs. Jfioton. e - 


PRESCRIPTION 

1 In redhibitory actions, runs from the time the defect is 
discovered. Regnaud S&al. vs. Guillotte& al. + 

2 Must be pleaded. Brown & al. vs. Duplantier. « 
3. The prescription of ten years against minors, runs only 
im case the legal formalities have been observed 
in the alienation of their property. Gayoso vs. 
Garcia. - - - - - 
4 Ifthere beerror on the part of the vendor in delivering, 
and on the part of the vendee in receiving proper- 

ty, the latter cannot avail himself of prescription. 


Babineau vs. Cornier. : ° - 
See Fravup. 
PRIVILEGE. 
1 The foreman of a taylor has no privilege for his wages. 
Lauran & al. vs. Hotz. -<- . = 


2 The vendor who does not record his lien in the pa- 
rish in which the premises are situated, loses his 
privilege. Morrison & al. vs. Trudeau. - 

3 On a lease for one year, the rent payable monthly, the 


lessor has a privilege for arrearages—beyond the 
last month. Dorsey vs. Vidal. - - 


PROMISSORY NOTE. 


1 An endorsee, without notice, is not affected by any 
equity Between the er parties. — 
vs. Gibson. - - 

@ The notary’s paragraph, ne varietur, does not affect its 
negotiability. Canfield vs. Gibson. - - 


3 When the maker relies on payment before endorse- 
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PRINCIPAL MATTERS. 


ment, the onus probandi, as to the time of endorse- 
ment, lieson him. Same case. — - - 
4 Possession is not evidence of property in a note, the in- 
terest of which, on inspection, appears to be in 
another. Robson vs. Earley. - - 
5 The endorsee of a note, after maturity, must allow ex- 
isting claims against the endorser. Herriman vs. 
Mulhollan. - - ‘ a 
6 Payment of a note in the hands of the original payee, 
may be resisted, on failure of the consideration. 
Byrd vs. Craig. - - - - 
Impending bankruptcy does not excuse the neglect ofa 
demand from the maker. Walton vs. Watson & 
al. - . - - - 
8 Notice to the endorser is, in all cases, necessary. 
M‘Lanahan & al. vs. Brandon. - - 
9 But the failure may be excused, if his place of residence 
be unknown, and due diligence used to discover it. 
Same case. - - - ° 


REFEREES. 


When the record does not shew a case was referred by 
consent, the reference will be presumed to have 
been made under the act of assembly. Brooke's 
Syndics vs. Hamilton - - > 

See Practice, 3 & 6. 


SALE. 


) When the defect of the thing sold is established, nei- 


ther warranty nor fraud need be alleged. Brown 
& al. vs. Duplantier. - - - 
2 The action quanti minoris may lie for a yvendee, who 


VoL. f. (N. 8.) 94, 
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has sold the thing, even with advantage. Same 

case. - . - - - 
3 Payment of the price at a sheriff's sale, is indispensable 
_ for the transfer of the property, unless waved by 

the plaintiff. Baudinvs. Roliff & al. . - ~ 
4 But if thedefendant obtain credit, he cannot object to 
any arrangement by which the plaintiff released the 
purchaser. Same case. - - “ 
5 A purchaser cannot claim a diminution of the price 


for a deficiency in the quantity of less than one- 





twenticth. Fortin vs. Blount. - - 
6 Aconditional sale; followed by delivery, is a vente a re- 
meré. Smoot & al. vs. Baldwin. - - 
7 The price cannot be withholden, on the ground that the 
premises are minor’s property, and the legal forma- 
lities were not observed. Herriman vs. Mulhol- 
lan. - - - - ~ 
8 Whether the vendee may recover lands which the ven- 
dor, before the sale, swore to belong to the person 


in possession. Davis vs. Prevost’s heirs. - 


SEPARATION OF BED AND BOARD. 


1 The provision for the support of the wife during the con- 
test is not conditional in his success. Lebeau vs. 
Trudeau. - - - : 

2 Ashort absence from the resideuce assigned her, does 
not affect her claim to alimony. Samecase. - 

See Evipence, 12 & 13. 


SHERIFF. 


1 He cannot recover for keeping slaves, unless he shew 


the expensesincurred. M€ontagut vs. Dauphin. 
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2 His bond should not be deposited with the parish judge. 


State vs. Armstrong & al... - - - 
SIMULATION. 
Of a written sale, cannot be proven by parol, by a party to 
it. Brocard vs. Camp's curator. - - 
SLAVES. 


1 Redhibitory defects, may be pleaded to an action for the 
price, after atwelvemonth. Thompson & al. vs. 
Milbourne. - - “ « 

2 Any disease with which the slave is afflic ed at the time 
of the sale, if it has proceeded so far as to be in- 
curable, may be pleaded as a redhibitory defect. 
Same case. . - - - 

3 When he dies, the burden of the proof, as to the cura- 


bility of the disease, lies on the vendor. Same case. 


4 The sale of a slave, out of the state, needs not be re- 


corded in it. Smoot & al. vs. Baldwin. - 
5 Delivery of slaves takes place by the delivery of a title 
in which it is stated. Same case. . - 


STATUTE. 


An affirmative one, containing different, but not contrary 
provisions, does not repeal a former. Seghers vs. 
Antheman. - - - - 


SUBSTITUTION. 


Under a general power the attorney bas a right to substi- 
tute. Dubreuil’s heirs. vs. Rouzan. + e 
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SURETY, 
1 Bound in solido, has not the plea ofdiscussion. Thibo- 
deau vs. Patin. @ = - - 


2 A change of surety may be ordered by the court, to en- 
able the person bound, to certify. Butler vs. De- 
hart. ° e - 7 ~ 


THIRD PARTY. 


Is he who did not intervene in the act, by which his inte- 
rest in the thing conveyed is affected. Morrison 


& al. vs. Trudeau. - ° - 
TITLE. 

1 The defendant cannot attack that under which he 

claims. Crane &al.vs. Marshall. - - 


2 A defendant who appears not to have been ignorant of 
his want of title, may be decreed to pay wages, 

- even before thedemand: Mulhollan vs. Johnson. 

3 Ifa defendant possesses under a title, which proves defi- 
cient, may reasonably have believed it valid, he 

ought not to be considered as a knavish possessor. 


Richardson vs. Packwood - = = 
TORT. 
Tortious acts, without injury to another, do not give rise 
to an action. Innis vs. Crummin. - « 
TUTOR. 


A testamentary one, after accepting, cannot discharge - 


himself, by his neglect, to comply with the 
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requisites of the law, from his responsibility. 


Bernard & al. vs. Vignaud & al. - * 
78 
WARRANTY. 
The action of, of the vendee, is not transferred by his 
34 sale, without a stipulation to that effect. Van- 
norght vs. Foreman& al. - - - 
‘ 1 If the proof of its being read to the witnesses is ap- 
‘4 parent on it. \( matters not by what expressions. 


Seghers vs. Antheman. ~ : - 
2 When the notary states he wrote it, without turning 
aside to other arts, it is unnecessary to add, with- 
out interruption. Same case. - . 
3 If it be witnessed at several intervals, and attestation in 
the mean while made, it cannot stand. Crane vs. 
Marshall. : . ° 
4 Although three witnesses only coul? be had, when and 
where it was made, if more could be had by going 
some distance, and there was no necessity of 
making the will at the time, the requisites of the 
law are not complied with. Fruge & al. vs. La 
Case & al. . . - . 


WITNESS. 


1 A witness is not incompetent because he is in the ser- 
vice of one of the parties. Lafon’s ex. vs. Gra- 
vier & al. _ - - - 

2 Nor because he may receive some benefit from the trial. 
Same case. - . - « 


A vendor, who has obtained a release from his ycndee, 
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is a competent witness. Vannorght vs. Foreman 
Bal.-"« * i, - « 
4 Where the interest of a witness appears by the instru- 
ment on which the suit is brought, his declaration 
cannot do his incompetency away. Evans & al. 
vs. Gray&al. - - : é 
5 The maker of a deed is the best witness to prove its 
execution. Robertson vs. Lucas. - - 
6 Whether two witnesses be necessary to establish’ the 
loss of a will, ihe object of which exceeds in value 
¢ 500 dollars. Vannorght vs. Foreman § al. - 
7 The subscribing witness to an instrument must be pro- 
duced or accounted for.. Labarthe vs. Gerbeau. 








